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BRIEF BACKGROUND: INTERNATIONAL CRIMINAL LAW

International criminal law generally prohibits the crimes of genocide, crimes against humanity,
and war crimes. Collectively, these crimes are sometimes referred to as “atrocity crimes”.

(1) GENOCIDE

The definition of genocide is contained in both the Rome Statute of the International Criminal
Court (“Rome Statute”) and the Convention on the Prevention and Punishment of the Crime of
Genocide (“Genocide Convention”). The definition is identical in both instruments:

“[Genocide] means any of the following acts committed with intent to destroy, in whole or

in part, a national, ethnical, racial or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.”

Using the above definition, the crime of genocide can be made out if perpetrator did any one of
the five enumerated acts, contained in (a) through (e) above, paired with intent to destroy a group.
The group must be a national, ethnical, racial, or religious group. The intent may be to destroy
the group in whole, or to destroy the group in part.

There is a growing body of jurisprudence out of international courts and tribunals, wherein judges
decide whether or not genocide has occurred in a given situation. For example, the International
Criminal Tribunal for Rwanda (ICTR) determined that the killings of Tutsis in 1994 constituted a
genocide, and both the International Criminal Tribunal for the former Yugoslavia (ICTY) and the
International Court of Justice (ICJ) determined that the events in Srebrenica in 1995 amounted to
genocide.

At the national level, numerous parliaments and parliamentary bodies, including the Canadian
Subcommittee on International Human Rights, have determined that the crimes presently being
committed against Uyghurs in China amount to genocide. The Canadian government has also
recognized that Tamils were subjected to genocide in Sri Lanka.

(2) CRIMES AGAINST HUMANITY
Per Article 7 of the Rome Statute, a “crime against humanity’ means any of the following acts

when committed as part of a widespread or systematic attack directed against any civilian
population, with knowledge of the attack:

1 Convention on the Prevention and Punishment of the Crime of Genocide, Article I, available at
https://www.un.org/en/genocideprevention/documents/atrocity-

crimes/Doc.1 _Convention%200n%20the%20Prevention%20and%20Punishment%200f%20the%20Crime%200f%20
Genocide.pdf [Genocide Convention]; Rome Statute of the International Criminal Court, Article 6, available at
https://www.icc-cpi.int/sites/default/files/2024-05/Rome-Statute-eng.pdf [Rome Statute].
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Murder;
Extermination;

rules of international law;

(f) Torture;

(9) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization,
or any other form of sexual violence of comparable gravity;

(h) Persecution against any identifiable group or collectivity on political, racial, national,
ethnic, cultural, religious, gender as defined in paragraph 32, or other grounds that are
universally recognized as impermissible under international law, in connection with
any act referred to in this paragraph or any crime within the jurisdiction of the Court;

(i) Enforced disappearance of persons;

(i) The crime of apartheid;

(k) Other inhumane acts of a similar character intentionally causing great suffering, or
serious injury to body or to mental or physical health.”®

That the act must have been “committed as part of a wide and systematic attack” means that the
attack must have involved the commission of multiple of the acts enumerated above. The attack
must have been committed “pursuant to or in furtherance of a State or organizational policy”.* The
requirement of a “State or organizational policy” means that the State or organization must have
actively promoted or encouraged such an attack against a civilian population.® The attack does
not need to be a military attack.®

The specific elements of the various crimes against humanity outlined above are contained in the
International Criminal Court’s Elements of Crimes document, which can be viewed here.

For example, to make out the crime against humanity of murder (Article 7 (1) (a)), there are three
elements that must be present: (i) The perpetrator must have killed” one or more persons; (ii) The
conduct must have been committed as part of a widespread or systematic attack directed against
a civilian population; and (iii) The perpetrator must have known that the conduct was part of or
intended the conduct to be part of a widespread or systematic attack against a civilian population.

To make out the crime against humanity of extermination (Article 7 (1) (b)), there are four elements
that must be present: (i) the perpetrator must have killed® one or more persons, including by
inflicting conditions of life calculated to bring about the destruction of part of a population;® (ii) the
conduct must have constituted, or took place as part of,'® a mass killing of members of a civilian
population; (iii) the conduct must have been committed as part of a widespread or systematic

2 Article 7 (3) of the Rome Statute reads: “For the purpose of this Statute, it is understood that the term ‘gender’ refers
to the two sexes, male and female, within the context of society. The term ‘gender’ does not indicate any meaning
different from the above.”

3 Rome Statute, supra note 1 at Article 7 (1).

4 Elements of Crime, Article 7, https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
[Elements of Crime].

5 Ibid.

6 Ibid.

7 The term “killed” is interchangeable with the term “caused death”, wherever it is used in the Elements of Crime
document.

8 The conduct could be committed by different methods of killing, either directly or indirectly.

9 The infliction of such conditions could include the deprivation of access to food and medicine.

0 The term “as part of” would include the initial conduct in a mass killing.
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attack directed against a civilian population; and (iv) the perpetrator must have known that the
conduct was part of or intended the conduct to be part of a widespread or systematic attack
directed against a civilian population.

To make out the crime against humanity of other inhumane acts (Article 7 (1) (k)), there are five
elements that must be present: (i) the perpetrator must have inflicted great suffering, or serious
injury to body or to mental or physical health, by means of an inhumane act; (ii) such an act must
have been of a character similar to any other act referred to in Article 7 (1) of the Rome Statute;"
(iii) the perpetrator must have been aware of the factual circumstances that established the
character of the act; (iv) the conduct must have been committed as part of a widespread or
systematic attack directed against a civilian population; and (v) the perpetrator must have known
that the conduct was part of or intended the conduct to be part of a widespread or systematic
attack directed against a civilian population. The International Criminal Court (ICC) has generally
interpreted Article 7 (1) (k) as requiring serious violations of basic human rights.'?

(3) WAR CRIMES

The various war crimes are outlined in Article 8 of the Rome Statute. They include grave breaches
of the Geneva Conventions, namely: (i) willful killing; (ii) torture or inhuman treatment, including
biological experiments; (iii) willfully causing great suffering, or serious injury to body or health; (iv)
extensive destructive and appropriation of property, not justified by military necessity and carried
out unlawfully and wantonly; (v) compelling a prisoner of war or other protected person to serve
in the forces of a hostile power; (vi) willfully depriving a prisoner of war or other protected person
of the rights of fair and regular trial; (vii) unlawful deportation or transfer or unlawful confinement;
and (viii) taking of hostages.'

War crimes also include “other serious violations of the laws and customs applicable to
international armed conflict”. Twenty-nine of these are outlined in Article 8 (2) (b), including:
intentionally directing attacks against the civilian population as such or against individual civilians
not taking direct part in hostilities; intentionally directing attacks against civilian objects, that is,
objects which are not military objectives; killing or wounding a combatant who, having laid down
his arms or having no longer means of defence, has surrendered at discretion; committing rape,
sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form
of sexual violence also constituting a grave breach of the Geneva Conventions; utilizing the
presence of a civilian or other protected person to render certain points, areas or military forces
immune from military operations; intentionally using starvation of civilians as a method of warfare
by depriving them of objects indispensable to their survival, including willfully impeding relief
supplies as provided for under the Geneva Conventions.™

Similar war crimes are outlined in Article 8 (2) (c) and (e) in the context of armed conflicts not of
an international character.

The specific elements of the various war crimes are contained in the International Criminal Court’s
Elements of Crimes document, which can be viewed here.

" “Character” refers to the nature and gravity of the act.

2 prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, 1CC-01/04-01/07-717, Decision on Confirmation of
Charges, para. 448 (October 14, 2008), available at icc-cpi.int/CourtRecords/CR2008 05172.pdf.

3 Rome Statute, supra note 1 at Article 8 (2) (a).

14 Ibid at Article 8 (2) (b).

'S Ibid at Articles 8 (2) (c) and (e).
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THE CONCEPT OF UNIVERSAL JURISDICTION

International criminal law is an expansive field, and at the international level, the International
Criminal Court (ICC) in The Hague, the Netherlands, is a major body responsible for investigating
and prosecuting individuals for atrocity crimes. However, the ICC has specific jurisdictional
restraints: it can only investigate crimes that occur in the territory of a state party, or crimes
committed by state party nationals. These restraints are in effect unless the court has received a
specific declaration by a non-state party accepting jurisdiction or a mandate from the UN Security
Council to investigate a specific situation.

Given these restrictions, and in order to further broaden the possibilities for justice and
accountability, the principle of universal jurisdiction allows countries to criminally prosecute
perpetrators in their domestic legal systems for crimes against humanity and other jus cogens
norms,'® even when there is no link between the activity and the state. In other words, there exists
universal jurisdiction that enables these crimes to be prosecuted anywhere.

The exercise and implementation of universal jurisdiction for atrocity crimes depends on the
particulars of each country’s domestic legislation.

THE IMPLEMENTATION OF UNIVERSAL JURISDICTION IN CANADA

In Canada, the Crimes Against Humanity and War Crimes Act (CAHWCA) codifies the principle
of universal jurisdiction for atrocity crimes in Canadian law. The CAHWCA permits Canadian
courts to prosecute individuals for genocide, crimes against humanity, and/or war crimes, whether
they were committed inside or outside of Canada.

The definitions used for genocide, crimes against humanity, and war crimes track those in the
Rome Statute. According to the CAHWCA:

“crime against humanity means murder, extermination, enslavement, deportation,
imprisonment, torture, sexual violence, persecution or any other inhumane act or omission
that is committed against any civilian population or any identifiable group and that, at the
time and in the place of its commission, constitutes a crime against humanity according to
customary international law or conventional international law or by virtue of its being
criminal according to the general principles of law recognized by the community of nations,
whether or not it constitutes a contravention of the law in force at the time and in the place
of its commission. (crime contre '’humanité)

genocide means an act or omission committed with intent to destroy, in whole or in part,
an identifiable group of persons, as such, that at the time and in the place of its
commission, constitutes genocide according to customary international law or
conventional international law or by virtue of its being criminal according to the general
principles of law recognized by the community of nations, whether or not it constitutes a
contravention of the law in force at the time and in the place of its commission. (génocide)

6 Jus cogens norms are norms that are fundamental in international law; these are the norms from which no
derogation is permitted. Jus cogens norms include slavery, piracy, torture, crimes against humanity, war crimes, and
genocide.



war crime means an act or omission committed during an armed conflict that, at the time
and in the place of its commission, constitutes a war crime according to customary
international law or conventional international law applicable to armed conflicts, whether
or not it constitutes a contravention of the law in force at the time and in the place of its
commission. (crime de guerre)””

Section 6 of the CAHW(CA clarifies that the crime of genocide as outlined in Article 6 of the Rome
Statute, crimes against humanity as outlined in Article 7 of the Rome Statute, and the war crimes
outlined in Article 8 (2) of the Rome Statute are all considered part of customary international law.

According to Section 6 (1.1) of the CAHWCA, every person who conspired or attempted to
commit, or was an accessory after the fact, or counseled in relation to genocide, a crime against
humanity, or a war crime, would be found guilty of an offence.’® The crime could be prosecuted
under the CAHWCA whether it was committed before or after the coming into force of the Act.™

A perpetrator can be prosecuted for direct or command responsibility. Generally, a perpetrator
has command responsibility if (1) they fail to exercise control under their effective authority and
control and, as a result, the person commits an offence; (2) they know the person is about to
commit or is committing an offence, or consciously disregards information clearly indicating as
much; (3) the offence relates to activities for which they have effective authority and control; and
(4) they fail to take all necessary and reasonable measures within their power, as soon as
practicable, to prevent the commission of the offence or the further commission of offences, or
they fail to take all necessary and reasonable measures within their power, as soon as practicable,
to submit the matter to the competent authorities for investigation and prosecution.?°

There are two ways to ground jurisdiction under the CAHWCA. First, the Canadian court may take
jurisdiction if, “at the time the offence is alleged to have been committed,

(i) the person was a Canadian citizen or was employed by Canada in a civilian or military capacity,
(i) the person was a citizen of a state that was engaged in an armed conflict against Canada, or
was employed in a civilian or military capacity by such a state,

(iii) the victim of the alleged offence was a Canadian citizen, or

(iv) the victim of the alleged offence was a citizen of a state that was allied with Canada in an
armed conflict”

Alternatively, the Canadian court may take jurisdiction if, “after the time the offence is alleged to
have been committed, the person is present in Canada”.?? In any event, as a matter of Canadian
criminal law and procedure, an accused person must generally be present in court.

No proceeding under the CAHWCA may proceed without the consent of the Attorney General.?®
Heads of state and other high-ranking officials are immune from domestic criminal jurisdiction, as

they are “internationally protected persons” under Section 2 of the Canadian Criminal
Code, and enjoy common-law personal immunity in international law.

7 Crimes Against Humanity and War Crimes Act (S.C. 2000, c. 24), Section 6 (3).

'8 Ibid at Section 6 (1.1).

19 Ibid at Section 6 (1).

20 |bid. This is a paraphrased amalgamation and summary of the tests for command responsibility contained in
Sections 7 (1) and (2).

21 Ibid at Section 8 (a).

22 |bid at Section 8 (b).

23 Ibid at Section 9 (3).



THE IMPLEMENTATION OF UNIVERSAL JURISDICTION IN
OTHER COUNTRIES

(1) THE UNITED STATES

In the United States, four human rights crimes invoke universal jurisdiction— genocide, torture, the
recruitment of child soldiers, and war crimes.?*

The crime of genocide, defined by the Genocide Statute,? is similar to, though narrower, than the
definition set forth in the Genocide Convention.?® This crime can be prosecuted when the act was
committed in whole or in part in the United States or, regardless of where the act occurred, when
the perpetrator is a US national, lawfully admitted permanent resident, stateless person whose
habitual residence is in the United States, or is present within the United States.?’

The crime of torture under the US Torture Act?® resembles the definition outlined in the Convention
Against Torture (CAT) but varies in a few key ways.?® Most significantly, the US Torture Act
requires that the victim be within the perpetrator’s “custody or physical control”; the CAT contains
no such requirement. For further information on the differences between the definition of torture
under US criminal law and the CAT, see Universal Jurisdiction Law and Practice in the United
States of America. Like the crime of genocide, torture can be prosecuted if the offender is a US
national or is present in the United States.?° The Torture Act, however, only extends jurisdiction
over acts committed outside of the United States and makes no mention of non-US national

residents.3"

The recruitment of child soldiers is criminalized by the Child Soldiers Accountability Act of 2008 .32
The jurisdiction over this crime is very similar to that of genocide.3?

Finally, US law provides for the exercise of universal jurisdiction over war crimes. War crimes are
defined by the War Crimes Act of 1996 to include “any conduct—

(1) defined as a grave breach in any of the international conventions signed at Geneva
12 August 1949, or any protocol to such convention to which the United States is a
party;

(2) prohibited by Article 23, 25, 27, or 28 of the Annex to the Hague Convention 1V,
Respecting the Laws and Customs of War on Land, signed 18 October 1907;

24 “Universal Jurisdiction Law and Practice in The United States of America”, Center for Justice and Accountability,
TRIAL International, Civitas Maxima, Open Society Justice Initiative, May 2022, available at
https://trialinternational.org/wp-content/uploads/2022/05/UJ-USA-1.pdf.

2518 U.S.C. § 1091.

26 “Universal Jurisdiction Law and Practice in The United States of America”, Center for Justice and Accountability,
TRIAL International, Civitas Maxima, Open Society Justice Initiative, May 2022, available at
https://trialinternational.org/wp-content/uploads/2022/05/UJ-USA-1.pdf.

2718 U.S.C. § 1091(e).

28 18 U.S.C. §§ 2340-2340A.

29 “Universal Jurisdiction Law and Practice in The United States of America”, Center for Justice and Accountability,
TRIAL International, Civitas Maxima, Open Society Justice Initiative, May 2022, available at
https://trialinternational.org/wp-content/uploads/2022/05/UJ-USA-1.pdf.

3018 U.S.C. § 2340A (b).

31 Ibid.

8218 U.S.C. § 2442.

3318 U.S.C. § 2442 (c).
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(3) which constitutes a grave breach of common Article 3 (as defined in subsection (d))
when committed in the context of and in association with an armed conflict not of an
international character; or

(4) of a person who, in relation to an armed conflict and contrary to the provisions of the
Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other
Devices as amended at Geneva on 3 May 1996 (Protocol Il as amended on 3 May
1996), when the United States is a party to such Protocol, willfully kills or causes
serious injury to civilians.”3*

Up until 2023, this offense could only be prosecuted if the victim or the defendant was a US
national or member of the US armed forces.®® In January 2023, the Justice for Victims of War
Crimes Act (JVWCA)*® entered into force and amended the War Crimes Act of 1996, extending
jurisdiction over war crimes to include perpetrators present in the United States, regardless of the
nationality of the victim or offender.3” However, to initiate a prosecution under this provision of the
JVWCA, the act requires that the Attorney General or the Deputy Attorney General make a written
certification that “a prosecution by the United States is in the public interest and necessary to
secure substantial justice.”*® When the victim or offender is a US national or member of the armed
forces, this certification can also be made by an Assistant Attorney General.*®

Similarly, in any case involving prosecutions of human rights crimes, “[p]rior, express approval of
the Assistant Attorney General (AAG) of the Criminal Division (or his or her designee) is
required.”® Therefore, although US Attorneys have prosecutorial discretion to initiate
investigations and litigate federal crimes, including those discussed above, political approval by
the Assistant Attorney General can theoretically hinder the exercise of universal jurisdiction.

For further information on universal jurisdiction in the United States as of May 2022, see Universal
Jurisdiction Law and Practice in the United States of America. Note that this summary preceded
the passage of the JVWCA.

(2) THE UNITED KINGDOM

In England and Wales, universal jurisdiction can be exercised over the crimes of torture and grave
breaches of the Geneva Conventions committed abroad by any person, regardless of their
nationality.*! The crime of torture is defined by Section 134 of the Criminal Justice Act 19882 and
closely resembles the CAT; unlike the CAT, UK law does not require any specific purpose.*®

3418 U.S.C. § 2441.

35 “Universal Jurisdiction Law and Practice in The United States of America”, Center for Justice and Accountability,
TRIAL International, Civitas Maxima, Open Society Justice Initiative, May 2022, available at
https://trialinternational.org/wp-content/uploads/2022/05/UJ-USA-1.pdf.

% Pp.L.117-351, 136 Stat. 6265 (Jan. 5, 2023).

37 See “United States Submission, Information and Observations on the Scope and Application of the, Principle of
Universal Jurisdiction”, May 10, 2024, available at htips://www.un.org/en/ga/sixth/79/universal_jurisdiction/us _e.pdf.
38 Pp.L.117-351, 136 Stat. 6265 (Jan. 5, 2023), at Sec. 2 (f)(2).

39 Ibid at Sec. 2 (f)(1).

40 “Universal Jurisdiction Law and Practice in The United States of America”, Center for Justice and Accountability,
TRIAL International, Civitas Maxima, Open Society Justice Initiative, May 2022, available at
https://trialinternational.org/wp-content/uploads/2022/05/UJ-USA-1.pdf.

41 Section 134 of the Criminal Justice Act 1988; Section 1 Geneva Conventions Act 1957.

42 Section 134 of the Criminal Justice Act 1988.

43 “Universal Jurisdiction Law and Practice In England and Wales”, TRIAL International, Open Society Justice
Initiative, REDRESS, May 2022, available at https://redress.org/wp-content/uploads/2022/05/UJ-Law-and-Practice-in-
England-and-Wales.pdf.
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Under the International Criminal Court Act 2001, a more limited version of extraterritorial
jurisdiction can be exercised over the crimes of genocide, war crimes, and crimes against
humanity, as defined by Articles 6, 7, and 8.2 of the Rome Statute.** These offenses can only be
prosecuted when committed abroad by a perpetrator who “(i) is/was a UK national or UK resident
at the time of the crime; or (ii) became a UK national or UK resident after the crime and still resides
in the UK when proceedings are brought.”®

Additionally, under Section 1A of the Criminal Law Act 1977, a conspiracy to commit any of these
crimes abroad is also covered by universal jurisdiction.*® However, exercise of jurisdiction over
conspiracy abroad is more limited, requiring that “(a) a party to the agreement, or a party’s agent,
did anything in England and Wales in relation to the agreement before its formation, or (b) a party
to the agreement became a party in England and Wales (by joining it either in person or through
an agent), or (c) a party to the agreement, or a party’s agent, did or omitted anything in England
and Wales in pursuance of the agreement.”’

In addition to these limitations with regard to the crimes of genocide, war crimes, and crimes
against humanity and the crime of conspiracy, the exercise of universal jurisdiction can also be
limited by the prosecutor’s own discretion. Generally speaking, prosecutors must be satisfied that
“there is sufficient evidence to provide a realistic prospect of conviction and, in addition, that there
is a public interest in prosecuting” prior to issuing an indictment.*® The consent of the Attorney
General is also required to “institute proceedings for crimes of torture committed outside the UK,
grave breaches of the Geneva Conventions, and ICCA crimes,” which further constrains the
exercise of universal jurisdiction in the United Kingdom.*°

For a more in depth report on the law of universal jurisdiction in the United Kingdom, see Universal
Jurisdiction Law and Practice in England and Wales.

(3) SWEDEN

According to a submission of the Government of Sweden to the Office of Legal Affairs of the
United Nations regarding the scope and application of the principle of universal jurisdiction, the
basis for the exercise of universal jurisdiction in Sweden stems from Chapter 2, Section 3 of the
Swedish Criminal Code.%° This chapter provides jurisdiction of numerous offenses, including
offenses under the 2014 Swedish Act on Criminal Responsibility for Genocide, Crimes Against
Humanity and War Crimes (Universal Crimes Act).%!

44 Section 50 International Criminal Court Act 2001.

45 “Universal Jurisdiction Law and Practice In England and Wales”, TRIAL International, Open Society Justice
Initiative, REDRESS, May 2022, available at https://redress.org/wp-content/uploads/2022/05/UJ-Law-and-Practice-in-
England-and-Wales.pdf.

48 Ibid.

47 Section 1A of the Criminal Law Act 1977, at (5)(a)-(c).

48 “Universal Jurisdiction Law and Practice In England and Wales”, TRIAL International, Open Society Justice
Initiative, REDRESS, May 2022, available at https://redress.org/wp-content/uploads/2022/05/UJ-Law-and-Practice-in-
England-and-Wales.pdf.

49 Ibid.

50 “The scope and application of the principle of universal jurisdiction”, Government Offices of Sweden, Ministry of
Justice Sweden, April 30, 2021, available at https://www.un.org/en/ga/sixth/76/universal_jurisdiction/sweden_e.pdf.

51 Ibid, stating “Offences committed abroad are judged under Swedish law and in a Swedish court if the offence is
hijacking, shipping or aircraft sabotage, airport sabotage, counterfeiting currency, attempting to commit such
offences, unlawful handling of chemical weapons, unlawful handling of mines, making an untrue or careless
statement before an international court, a terrorist offence under Section 2 of the Act on Criminal Responsibility for
Terrorist Offences (2003:148), attempting, preparation or conspiracy to commit such an offence, an offence referred
to in Section 5 of that Act, an offence under the Act on Criminal Responsibility for Genocide, Crimes against
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The Universal Crimes Act®? codifies the Rome Statute into Swedish law.%® The definitions of the
three offenses under Universal Crimes Act are similar to, but not identical to the Rome Statute %*
For example, the definitions of the underlying crimes amounting to crimes against humanity differ
under the Universal Crimes Act and the Rome Statute, though both laws require that the acts
constitute part of a widespread or systematic attack against the civilian population.®® For further
details on the differences between the definitions of genocide, crimes against humanity, and war
crimes in the Universal Crimes Act and the Rome Statute, see Universal Jurisdiction Law and
Practice in Sweden.

To exercise universal jurisdiction over these crimes, the perpetrator need not be present in the
country or be a resident of the country.®® However, the Government has clarified that “[a]
prosecution for an offence committed abroad may only be brought following authorization by the
Government or the public authority designated by the Government. However, a prosecution may
be brought without such authorization if the offence is making an untrue or careless statement
before an international court.”®” In addition to the wide discretion that this requirement grants the
Government, the prosecutor is further empowered to exercise discretion under certain
circumstances, including when they deem that it is “manifest that it is not possible to investigate
the offence” or when “if continued inquiry would incur costs not in reasonable proportion to the
importance of the matter and the offence, if prosecuted, would not lead to a penalty more severe
than a fine.”® For further details on when Swedish prosecutors can exercise discretion, as well
as additional information on the universal jurisdiction landscape in Sweden more broadly, see
Universal Jurisdiction Law and Practice in Sweden.

(4) SWITZERLAND

In Switzerland, universal jurisdiction can be exercised for “certain offences against minors[],
crimes or offences prosecuted under the terms of an international agreement[], and particularly
serious crimes proscribed by the international community [], namely genocide [], crimes against
humanity [] and war crimes [].”%°

Humanity and War Crimes (2014:406), inciting crime consisting of an immediate and public call to commit genocide,
or if the offence is directed at the administration of justice by the International Criminal Court; or if the least severe
penalty prescribed for the offence in Swedish law is imprisonment for four years or more.”

52 Act on criminal responsibility for genocide, crimes against humanity and war crimes, available at
https://www.government.se/contentassets/6e0e65c994124235a39387e2dcf5ad48/2014 406-act-on-criminal-
responsibility-for-genocide-crimes-against-humanity-and-war-crimes-.pdf.

53 “Universal Jurisdiction Law and Practice in Sweden”, Open Society Justice Initiative, TRIAL International, White &
Case, April 2020, available at https://trialinternational.org/wp-content/uploads/2020/04/Universal-Jurisdiction-Law-
and-Practice-in-Sweden.pdf.

54 Ibid.

55 Ibid.

56 Ibid.

57 “The scope and application of the principle of universal jurisdiction”, Government Offices of Sweden, Ministry of
Justice Sweden, April 30, 2021, available at https://www.un.org/en/ga/sixth/76/universal_jurisdiction/sweden_e.pdf.
58 “Universal Jurisdiction Law and Practice in Sweden”, Open Society Justice Initiative, TRIAL International, White &
Case, April 2020, available at https://trialinternational.org/wp-content/uploads/2020/04/Universal-Jurisdiction-Law-
and-Practice-in-Sweden.pdf.

59 “The scope and application of the principle of universal jurisdiction: Information concerning the position of
Switzerland submitted under paragraph 3 of General Assembly resolution 74/192 of 18 December 2019”, Swiss
Confederation, Federal Department of Foreign Affairs (DFAE), Directorate of Public International Law, April 24, 2020,
available at https://www.un.org/en/ga/sixth/75/universal _jurisdiction/switzerland e.pdf.
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These latter three crimes are defined by Articles 264, 264a, and 264b the Swiss Criminal Code.®°
The definitions of genocide and crimes against humanity are based generally on the Rome
Statute, though, as in Sweden, the definitions of the underlying crimes amounting to crimes
against humanity differ slightly.®" The definition of war crimes is also in accordance with the Rome
Statute but further incorporates other relevant provisions of international humanitarian law.%? For
further information of the differences between the definitions of genocide, crimes against
humanity, and war crimes under the Swiss Criminal Code and the Rome Statute, see Universal
Jurisdiction Law and Practice in Switzerland.

Switzerland can also exercise universal jurisdiction over the independent crime of enforced
disappearance, which prior to 2017 could only be prosecuted as a crime against humanity under
Article 264a of the Swiss Criminal Code.®® The new provision of the Swiss Criminal Code, Article
185bis, replicates the definition used in Article 264a and tracks the definition of Enforced
Disappearance per Article 2 of the International Convention for the Protection of All Persons
from Enforced Disappearance.®* Universal Jurisdiction Law and Practice in Switzerland describes
key differences between the Swiss Criminal Code and the International Convention for the
Protection of All Persons from Enforced Disappearance.

As proclaimed by the Government, Switzerland will only exercise universal jurisdiction over such
crimes if two conditions have been met— the offender is in Swiss territory and has not been
extradited to another competent jurisdiction.®® The Government has asserted that “[ijn the Swiss
legal order, universal jurisdiction is a secondary jurisdiction exercised when no other court with
stronger jurisdictional ties (territoriality or nationality, for example) can try the offender for the
crimes in question.”®®

An additional limitation exists in that while authorities typically have an obligation to “commence
and conduct proceedings that fall within their jurisdiction, where they are aware or have

grounds for suspecting that an offense has been committed”,®’ the prosecutor may exercise
discretion not to investigate a crime committed abroad when neither the victim nor the perpetrator
are Swiss nationals under certain circumstances.®® One such circumstance is when the
perpetrator is no longer present in Switzerland and is not expected to return.®® The prosecutor
may also exercise this discretion to suspend or waive a prosecution when “a foreign authority or
an international criminal court whose jurisdiction is recognized by Switzerland is prosecuting the
offense and the suspected perpetrator is extradited or delivered to the corresponding judicial
authorities.””°

60 Jpid.

61 “Universal Jurisdiction Law and Practice in Switzerland”, Open Society Justice Initiative, TRIAL International, June
2019, available at https://www.justiceinitiative.org/uploads/180eda19-de98-44f5-afc7-4dc25d42b1a0/universal-
jurisdiction-law-and-practice-switzerland.pdf.

62 [pid.

63 Ipid.

64 Ipid.

65 “The scope and application of the principle of universal jurisdiction: Information concerning the position of
Switzerland submitted under paragraph 3 of General Assembly resolution 74/192 of 18 December 2019”, Swiss
Confederation, Federal Department of Foreign Affairs (DFAE), Directorate of Public International Law, April 24, 2020,
available at https://www.un.org/en/ga/sixth/75/universal jurisdiction/switzerland e.pdf.

66 Ipid.

67 Swiss Criminal Procedure Code, Article 7(1).

68 “Universal Jurisdiction Law and Practice in Switzerland”, Open Society Justice Initiative, TRIAL International, June
2019, available at https://www.justiceinitiative.org/uploads/180eda19-de98-44f5-afc7-4dc25d42b1a0/universal-
jurisdiction-law-and-practice-switzerland.pdf.
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(5) THE NETHERLANDS

The International Crimes Act covers the crimes of genocide, crimes against humanity, war crimes,
enforced disappearance, and torture, among other crimes.”! The definitions of genocide and
crimes against humanity are set out generally in accordance with the Rome Statute.”? The
definition of war crimes incorporates the Rome Statute, Geneva Conventions, as well as specific
treaties, including the Second Protocol to The Hague Convention of 1954 for the Protection of
Cultural Property in the Event of an Armed Conflict.”® The stand-alone crime of enforced
disappearance mirrors the same definition for the crime against humanity of enforced
disappearance, as defined in the Rome Statute.” Torture has multiple definitions under the Act;
under Article 1(d), torture as an underlying war crime or crime against humanity is defined in
accordance with the Rome Statute. Torture is also criminalized as a stand-alone crime under
Article 1(e) and is defined in accordance with the narrower CAT definition.”

Article 2 of the International Crimes Act extends jurisdiction over—

“a) anyone who commits any of the crimes defined in this Act outside the Netherlands, if
the suspect is present in the Netherlands;

b) anyone who commits any of the crimes defined in this Act outside the Netherlands, if
the crime is committed against a Dutch national;

c) a Dutch national who commits any of the crimes defined in this Act outside the
Netherlands.”’®

The exercise of jurisdiction is limited by the prosecutor’'s discretion; while some jurisdictions
impose an obligation on the prosecutor to investigate these crimes absent certain exceptions,
Dutch prosecutors are under no requirement to investigate.”” Rather, they consider various
factors to exercise their discretion; note that individuals with a direct interest can challenge the
decision not to prosecute.”® For additional information on the guidance regarding discretion for
Dutch prosecutors, see Universal Jurisdiction Law and Practice in the Netherlands. In addition to
prosecutors exercising their own discretion, the Dutch Minister of Justice and Security has the
authority to issue an order directing the Dutch Public Prosecution Service to prosecute a category
of crimes or a specific case; the prosecution service is required to comply with such an order.”

(6) FRANCE

In France, universal jurisdiction can be exercised over numerous crimes, including torture and
other cruel, inhuman or degrading treatment or punishment, enforced disappearance, crimes
within the subject matter jurisdiction of the ICC, crimes against cultural property during armed
conflict, violations of international humanitarian law committed in the territory of the former

7 “Universal Jurisdiction Law and Practice in the Netherlands”, Open Society Justice Initiative, TRIAL International,
April 2019, available at https://trialinternational.org/wp-content/uploads/2022/05/UJ-Netherlands.pdf.

2 Ipid.

3 Ibid.

74 Ibid.

5 Ibid.

76 “The scope and application of the principle of universal jurisdiction”, Statement by Nynke Staal First Secretary of
the Permanent Mission the Kingdom of the Netherlands to the United Nations, October 12, 2022, available at
https://www.un.org/en/ga/sixth/77/pdfs/statements/universal jurisdiction/12mtg netherlands.pdf.

77 “Universal Jurisdiction Law and Practice in the Netherlands”, Open Society Justice Initiative, TRIAL International,
April 2019, available at https://trialinternational.org/wp-content/uploads/2022/05/UJ-Netherlands.pdf.

8 Ibid.

0 Ibid.
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Yugoslavia since 1991, and acts of genocide or other serious violations of international
humanitarian law committed in 1994 in the territory of Rwanda and, in the case of Rwandan
citizens, in the territory of neighboring States.®

The application and scope of universal jurisdiction differs between these crimes. For torture,
enforced disappearance, and crimes committed in Rwanda and neighboring countries and in the
former Yugoslavia, jurisdiction can be exercised so long as the suspect is present in France.?!
The interpretation of this requirement varies. While the Supreme Court held that presence is
judged at the time an investigation is opened, the Central Office for Combating Core International
Crimes and Hate Crimes interprets this requirement at the time of filing a complaint to the
prosecutor and the war crimes unit prosecutor interprets this requirement at the time an
investigation is opened after receipt of a complaint.®?

Alternatively, jurisdiction over the crimes within the subject matter of the ICC, as implemented by
the Law adapting criminal law to include provisions of the International Criminal Court 2010,2% is
limited by the “four locks.”®* The article “France’s Highest Court Confirms Universal Jurisdiction”,
summarizes these four barriers, stating—

“These four locks are that: (1) the suspect is a “habitual resident” in France, (2) the State
in which the crimes were committed also criminalises the crimes prosecuted (“‘double
criminality”), (3) only the prosecutor can initiate the proceedings — for ordinary crimes, the
victims can themselves initiate such proceedings, and (4) the prosecutor needs to ensure
that no other national or international court, for example the ICC, wished to exercise
jurisdiction over the crimes (art. 689-11). Since a 2019 procedural criminal code reform,
the double criminality requirement does not apply to the crime of genocide (art. 689-11).7%

On 12 May 2023, the French Cour de cassation expanded the scope of universal jurisdiction in
the Nema and Chaban cases. The Court expanded on the notion of habitual residence, finding
that “for France to be considered as the foreign national’s habitual residence, there must be a

80 “Universal Jurisdiction Law and Practice in France”, Open Society Justice Initiative, TRIAL International, February
2019, available at https:/trialinternational.org/wp-content/uploads/2022/05/UJ-France-.pdf, providing that “The
following crimes are penalized by French law under universal jurisdiction

principles: torture and other cruel, inhuman or degrading treatment or punishment; enforced disappearances; crimes
against cultural property during armed conflict; terrorism and financing terrorism; offenses committed with nuclear
materials; unlawful acts against the safety of maritime navigation; seizure of aircraft and other crimes related to
aviation; European Union (EU) corruption crimes; crimes within the jurisdiction of the International Criminal Court
(ICC); and specific road transport offenses. In addition to this list provided in the CCP, French authorities also have
jurisdiction over (1) persons allegedly responsible for serious violations of international humanitarian law committed in
the territory of the former Yugoslavia since 1991; and (2) persons allegedly responsible for acts of genocide or other
serious violations of international humanitarian law committed in 1994 in the territory of Rwanda and, in the case of
Rwandan citizens, in the territory of neighboring States.”

81 Ibid.

82 Ipid.

83 _aw adapting criminal law to include provisions of the International Criminal Court, 2010, available at https://ihl-
databases.icrc.org/en/national-practice/law-adapting-criminal-law-include-provisions-international-criminal-court-
2010#.

84 Juliette Rémond Tiedrez, “France’s Highest Court Confirms Universal Jurisdiction”, Blog of the European Journal of
International Law, June 1, 2023, available at https://www.gjiltalk.org/france-is-back-on-the-universal-jurisdiction-track/;
Jake Palmer, “Loosening the Four Locks: French Universal Jurisdiction in the Chaban and Nema cases”, REDRESS,
May 30, 2023, available at hitps://redress.org/news/loosening-the-four-locks-french-universal-jurisdiction-in-the-
chaban-and-nema-cases/.

85 Juliette Rémond Tiedrez, “France’s Highest Court Confirms Universal Jurisdiction”, Blog of the European Journal of
International Law, June 1, 2023, available at https://www.gjiltalk.org/france-is-back-on-the-universal-jurisdiction-track/.
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sufficient connection between France and this person.”® The Court’s press release elaborates
that this determination is based on a number of factors, including “the duration of the individual’s
presence in the country, but also the reasons for their stay, the conditions under which it took
place, the manifestations of an intention to reside for an extended period in France, and the
existence of family, social, material or professional ties.”®” The Court further cut back the
restriction of double criminality, finding that “it is not necessary that the acts covered in France by
the offences of crimes against humanity or war crimes be qualified in the exact same way by the
laws of the foreign country: it is sufficient if the foreign legislation punishes these acts as common
offences such as murder, rape or torture rather than specifically as crimes against humanity or
war crimes.”®® Though universal jurisdiction over these crimes in France is still much narrower
than in other universal jurisdiction States, and in fact the exercise of universal jurisdiction over
these crimes is more restrictive than that over other crimes within France,®® these cases still
represent a landmark shift for universal jurisdiction within the country.

(7) GERMANY

In 2022, Germany submitted a statement regarding the scope and application of the principle of
universal jurisdiction to the UN Sixth Committee. This statement provides that German
prosecutors have been empowered to exercise universal jurisdiction under the Code of Crimes
against International Law (Vélkerstrafgesetzbuch - VStGB) since 2002.°° Namely, these crimes
include genocide,® crimes against humanity,®? and war crimes.®® The definitions of these crimes
are based on the wording of the Rome Statue, with some differences. For example, the German
definition of genocide refers to acts committed against a singular member of a group, whereas
the Rome Statute refers to a group more broadly.®* Additionally, the definition of crimes against
humanity under VStGB § 7 is narrower than that contained in Article 7 of the Rome Statute.®® The
definition of war crimes is also closely aligned with the Rome Statute, though it differs in regards
to the differentiation between international and non-international armed-conflicts. For a full
description of the differences between the VStGB and the Rome Statute, see Universal
Jurisdiction Law and Practice in Germany.

According to Trial International, VStGB Section 1, sentence 1 “explicitly stipulates that respective
criminal offences are punishable under the VStGB even when the offence was committed abroad
and bears no relation to Germany.”® There are no restrictions on the exercise of universal
jurisdiction over these crimes, though the prosecutor has the discretion, as in most countries, not
to pursue an investigation if certain conditions are met. For example, while a perpetrator need not
be present in Germany to initiate an investigation, and a structural investigation can even be

86 “Press release: Universal jurisdiction of French justice for crimes committed in Syria”, Cour de Cassation, May 12,
2023, available at https://www.courdecassation.fr/en/toutes-les-actualites/2023/05/12/press-release-universal-
jurisdiction-french-justice-crimes.

87 Ibid.

88 [pid.

89 Juliette Rémond Tiedrez, “France’s Highest Court Confirms Universal Jurisdiction”, Blog of the European Journal of
International Law, June 1, 2023, available at https://www.egjiltalk.org/france-is-back-on-the-universal-jurisdiction-track/.
9 “Sixth Committee — Agenda item 85: The scope and application of the principle of universal jurisdiction”, Statement
by the Federal Republic of Germany, October 12, 2022, available at
https://www.un.org/en/ga/sixth/77/pdfs/statements/universal _jurisdiction/12mtg germany.pdf.

91 Volkerstrafgesetzbuch § 6.

92 \/glkerstrafgesetzbuch § 7.

9 Volkerstrafgesetzbuch §§ 8-12.

9 “Universal Jurisdiction Law and Practice in Germany”, Open Society Justice Initiative, TRIAL International, April
2019, available at https://trialinternational.org/wp-content/uploads/2022/05/UJ-Germany.pdf.
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initiated without an identified suspect, prosecutors can refrain from initiating such an investigation
under the VStGB if the suspect is not present and there is no anticipation of their presence.®’
Additionally, there is no double criminality requirement for crimes under the VStGB. Further,
German prosecutors are in fact under the "obligation to investigate and prosecute all crimes under
the VStGB to avoid impunity and to gather evidence that might be of use in a later trial in country
or abroad,” though, as mentioned above, in some circumstances they have discretion to refrain
from investigating.®®

For more further information, see Universal Jurisdiction Law and Practice in Germany.

(8) ARGENTINA

Argentina does not explicitly recognize universal jurisdiction in its law.%® However, according to
Argentina’s 2018 submission to the UN Sixth Committee, the country has exercised universal
jurisdiction on multiple occasions “in application of article 118 of its Constitution, of the
international obligations assumed under existing human rights treaties that have been
incorporated into the Constitution by means of article 75, paragraph 22,' and of the universal
right of access to Justice.”'®" Article 118 of the Constitution of Argentina provides that

“‘when committed outside the territory of the Nation against public international law, the trial shall
be held at such place as Congress may determine by a special law.”'? This has been leveraged
to exercise universal jurisdiction, particularly over crimes against humanity and genocide. %

The Argentinian submission to the Sixth Committee discussed limitations on the exercise of
universal jurisdiction. One such limitation is the principle of subsidiarity; Argentina proclaims that
Argentinian courts have exercised jurisdiction in cases where the crimes had not already been
adjudicated or investigated by other competent courts.'® In practice, this means that an
investigation will not be opened if another country is already pursuing a universal jurisdiction case
in relation to the same crimes.

97 Ibid, further providing that a trial cannot be initiated without the accused being before the court.

%8 Ipid.

9 Universal Jurisdiction in Latin America: Executive Summary and Analysis”, Lawyers Council for Civil and Economic
Rights, Cyrus R. Vance Center for International Justice, August 2023, available at https://www.vancecenter.org/wp-
content/uploads/2023/08/Universal-Jurisdiction-in-Latin-America.-Executive-Summary-and-Regional-analysis.pdf.

100 Constitution of the Argentine Nation, Article 75, para 22, English translation available at https:/inl-
databases.icrc.org/en/national-practice/constitution-1994#, listing the following human rights treaties— the American
Declaration of the Rights and Duties of Man; the Universal Declaration of Human Rights; the American Convention on
Human Rights; the International Pact on Economic, Social and Cultural Rights; the International Pact on Civil and
Political Rights and its empowering Protocol; the Convention on the Prevention and Punishment of Genocide; the
International Convention on the Elimination of all Forms of Racial Discrimination; the Convention on the Elimination of
all Forms of Discrimination against Woman; the Convention against Torture and other Cruel, Inhuman or Degrading
Treatments or Punishments; the Convention on the Rights of the Child.

01 “The scope and application of the principle of universal jurisdiction”, Permanent Mission of the Republic of
Argentina, June 14, 2018, English translation available at

https://www.un.org/en/ga/sixth/73/universal jurisdiction/argentina e.pdf.

102 Constitution of the Argentine Nation, Article 75, para 22, English translation available at https:/inl-
databases.icrc.org/en/national-practice/constitution-1994#.

103 “Universal Jurisdiction in Latin America: Executive Summary and Analysis”, Lawyers Council for Civil and
Economic Rights, Cyrus R. Vance Center for International Justice, August 2023, available at
https://www.vancecenter.org/wp-content/uploads/2023/08/Universal-Jurisdiction-in-Latin-America.-Executive-
Summary-and-Regional-analysis.pdf.

104 “The scope and application of the principle of universal jurisdiction”, Permanent Mission of the Republic of
Argentina, June 14, 2018, English translation available at

https://www.un.org/en/ga/sixth/73/universal jurisdiction/argentina e.pdf.
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Given that the principle of universal jurisdiction in Argentina is based in the Constitution and
customary international law, rather than in domestic criminal law, the authority is broader than in
most contexts. Like in Germany, an investigation can be initiated without a perpetrator being
present or even a suspect being identified. Additionally, such an investigation does not require
any political approvals as in some other contexts. This means that the process can be victim-led,;
for example, in June 2023, relatives of victims of crimes against humanity and the Clooney
Foundation for Justice filed a criminal complaint regarding crimes under international law
committed by Venezuelan authorities.’® The Argentine Federal Prosecutor opened an
investigation into the crimes in July 2023.'%¢ If a judge chooses not to open an investigation, that
decision can be appealed.

RESPONDING TO  FRIVOLOUS  UNIVERSAL  JURISDICTION
PROSECUTIONS

Universal jurisdiction laws are powerful tools intended to promote accountability for the world’s
most serious crimes. However, like many legal mechanisms, they can be vulnerable to misuse.
In recent years, there has been growing concern that certain governments or political actors have
attempted to weaponize these provisions — not to pursue justice, but to harass dissidents, exiles,
and human rights defenders, or to advance political agendas.

(1) MONITORING RISK: HOW POLITICALLY MOTIVATED CASES ARE BUILT

Frivolous or abusive universal jurisdiction cases often begin with the construction of detailed
“dossiers” by hostile state actors or their proxies. These may include lists of names, distorted
biographies, or misleading allegations about involvement in conflict or state institutions. It is
essential to understand how these dossiers are compiled. Tactics include:

o Social media surveillance: Opposing parties may monitor your or your family’s online
activity to fabricate travel histories or insinuate presence in conflict zones.

e Guilt by association: Individuals may be accused not because of direct involvement in any
crimes, but due to their formal roles in state institutions or public criticism of repressive
regimes.

e Selective documentation: Malign actors may selectively cite or manipulate publicly
available reports (e.g., UN reports, media coverage) to construct misleading allegations.

Understanding how these tactics work can help you mitigate risk and respond more effectively if
you are misrepresented. For example, individuals concerned about politically motivated
proceedings may prefer to keep social media profiles private, and avoid posting publicly about
government or military affiliations that could be taken out of context or deliberately distorted by
hostile actors.

(2) DOCUMENTING YOUR HISTORY AND PROACTIVELY ESTABLISHING FACTS

If you are concerned you may be targeted, begin compiling a record of:

105 “\enezuela: Argentine courts must investigate crimes against humanity committed by Venezuelan authorities”,
Amnesty International, June 14, 2023, available at https://www.amnesty.org/en/latest/news/2023/06/venezuela-
argentina-must-investigate-crimes-against-humanity/.

106 “Complaint Before the Argentine Justice System”, Clooney Foundation for Justice, available at https://cfj.org/the-
docket/venezuelal/#:~:text=Complaint%20before%20the %20Argentine%20Justice,rights%20violations %20committed
%20in%20Venezuela..
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e Your employment history, including any civil service or military roles, with dates and job
descriptions.

e Countries you have visited and when, supported by visa records or travel documentation.

e Any public statements you have made denouncing violence or supporting human rights.

e Any evidence that refutes allegations of your involvement in international crimes.

Maintaining an organized archive can allow your legal team to rapidly rebut false claims if needed.

(3) KNOWING HOW PROSECUTIONS WORK — AND WHERE THEY ARE MOST LIKELY
TO OCCUR

Frivolous prosecutions for atrocity crimes generally occur in jurisdictions that:
o Allow for broad investigations even without the accused being present.
o Have received complaints from well-organized diaspora groups or individuals connected
to authoritarian governments.
o Permit private filings or referrals by third parties with limited evidentiary thresholds.

Understanding where you are legally exposed is critical. Some jurisdictions (e.g., Argentina,
Spain, Switzerland, the Netherlands, Sweden) are more active in processing universal jurisdiction
cases, although most require significant review before launching investigations or issuing
charges. Many jurisdictions require the physical presence of an accused person before formal
prosecution can proceed. Consult the previous sections of this briefing note, which outlines
several of these requirements, and particularly if you are traveling to or residing in one of these
countries, you may wish to:

e Consult with legal counsel in advance of any travel.

o Avoid broadcasting travel plans on social media.

e Request that your legal representative conduct periodic searches to determine whether

your name appears in court registries, arrest warrants, or complaints.

(4) RESPONDING TO AN INVESTIGATION OR FILING

If you are contacted by authorities or learn of a complaint:

e Do not panic. Complaints may be dismissed early in the process due to lack of evidence
or jurisdictional issues.

o Engage counsel immediately. A local lawyer with experience in criminal cases dealing with
atrocity crimes can help you navigate the complaint.

e Assert your rights. Even where a case proceeds, you have the right to be presumed
innocent, to remain silent, to see the evidence against you, and to challenge any
extradition or arrest through proper legal channels.

It is often possible to submit clarifying evidence or rebuttals early in the process to prevent
escalation. Your legal team may also choose to highlight the political context of the filing—
particularly if the complaint appears designed to silence dissent.

(5) COORDINATING PUBLIC AND DIPLOMATIC SUPPORT

If you believe you have been targeted unjustly, it may be appropriate to:
o Seek support from individuals and organizations familiar with your work or the context of
repression.
e Alert your home country’s diplomatic officials, especially if you are a citizen or permanent
resident.
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o Consider engaging trusted journalists or advocates to draw attention to the abusive nature
of the proceedings, but only after consulting legal counsel to ensure public attention will
not compromise your legal position.

In some cases, international exposure may help discredit politically motivated cases and pressure
authorities to drop unfounded proceedings. In others, discretion may be the safer course.

(6) LONGER-TERM SAFEGUARDS: WHAT YOU CAN DO NOW

To protect yourself and others at risk of frivolous prosecution:

e Avoid public postings of government or military affiliations that may be wrongfully exploited
by hostile actors.

¢ Where concerns exist, reconsider travel to jurisdictions that allow such prosecutions. In
politically sensitive contexts — especially those involving formal investigations — simply
avoiding public location tags may not be enough to mitigate risk. Legal advice should be
sought in advance of travel where possible.

e Strengthen your cybersecurity and privacy practices, particularly around social media.

e Build relationships with reputable legal and human rights organizations in advance of any
issues arising.

(7) CONSIDER OTHER VULNERABILITIES UNDER THE LAW

Beyond universal jurisdiction prosecutions, there exists across many jurisdictions the possibility
of criminal prosecutions using other domestic criminal laws. For example, in Canada, separate
and apart from the CAHWCA, the Criminal Code criminalizes torture,'®” and Section 7 (3.7)
extends jurisdiction to torture that occurred outside of Canada.’® In other words, Canadian
criminal courts may prosecute perpetrators responsible for torture, even where the offence
occurred outside of Canada, under the regular Criminal Code. The same is true for numerous
other offences, including the offence of hostage-taking.'%®

Canada’s extension of jurisdiction extraterritorially is always subject to specific jurisdictional
limitations, and the limitations often vary by offence. For torture that occurred outside of Canada,
in order to ground jurisdiction in Canada, it must have been committed on a Canadian ship or
aircraft; the perpetrator and/or complainant must be a Canadian citizen; or the perpetrator, after
the commission of the offence, must be present in Canada.''® For hostage-taking that occurred
outside of Canada, in order to ground jurisdiction, it must have happened on a Canadian ship or
aircraft; the perpetrator must be a Canadian citizen or a stateless person who ordinarily resides
in Canada; the hostage-taking must have been committed with intent to induce Her Majesty in
right of Canada or of a province to commit or cause to be committed any act or omission; the
person taken hostage must be a Canadian citizen; or the perpetrator, after the commission of the
offence, must be present in Canada.'"’

An evaluation of these other risk factors should be part of your consultation with qualified legal
counsel, especially in advance of any travel.

197 Criminal Code (R.S.C., 1985, c. C-46) at Section 269.1.
108 Ipid at Section 7 (3.7).

199 Jbid at Sections 279.1 and 7 (3.1).

10 Ibid at Section 7 (3.7).

"1 Ibid at Section 7 (3.1).
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